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Terms of Engagement 
 
On May 29, 2016, the Lieutenant-Governor in Council requested that, pursuant to section 16 of 
the Auditor General Act and in accordance with Order-in-Council 2016-071, the Auditor General 
inquire into and report on the appropriateness of the severance benefits received by Mr. Edmund 
J. Martin upon cessation of his employment as Chief Executive Officer of Nalcor Energy. 
 

Conclusion 
 
The severance benefits received by Mr. Edmund J. Martin upon cessation of his employment as 
Chief Executive Officer of Nalcor Energy were appropriate. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

Overview 
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Employment of Mr. Edmund J. Martin 
 
Appointment of Mr. Martin as Chief Executive Officer of Nalcor 
 
1. Mr. Martin’s appointment as Chief Executive Officer of Nalcor Energy was in accordance 

with the legislation and the Executive Employment Agreement between him and Nalcor, as 
of May 1, 2009, is a valid and enforceable contract. 
 

Executive Employment Agreement 
 
Termination 
 
2. Mr. Martin did not initiate any of the resignation provisions of his Executive Employment 

Agreement by giving the required notice. 
 

3. Mr. Martin was not terminated for “just cause”. 
 
4. The Executive Employment Agreement does not contemplate termination without just 

cause by anyone other than Nalcor.  
 

Cessation of Employment 
 
April 17, 2016 Meeting – Premier and Mr. Martin 
 
5. At a meeting on April 17, 2016, Mr. Martin presented the Premier with 2 options: (i) either 

Mr. Martin would stay on as Chief Executive Officer of Nalcor Energy, provided the 
Premier would publicly support Mr. Martin and his leadership team, or, (ii) the Premier 
may want Mr. Martin to leave. 

 
April 18 and 19, 2016 
 
6. During the days following the April 17, 2016 meeting, no assessment, legal or otherwise, 

was conducted by provincial officials to consider the potential implications, consequences 
and obligations arising from Mr. Martin leaving his position as Chief Executive Officer of 
Nalcor Energy. 
 

7. At an April 18, 2016 meeting with the Premier, Mr. Stan Marshall agreed to accept the 
position of Chief Executive Officer of Nalcor Energy if Mr. Martin was to leave.   

 
 
 

Summary of Findings 
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April 19, 2016 Meeting – Premier and Mr. Martin 
 

8. On April 19, 2016, both the Premier and Mr. Martin understood that Mr. Martin’s 
employment had come to an end and that his employment contract had to be dealt with.  
There was no discussion of the specific elements of the contract or amounts which would 
be due. 

 
Nature of the Cessation of Employment 
 
Assessment of the Options 

 
9. The only explicit decision made by the Premier at the April 19, 2016 meeting was that he 

could not provide the public support asked by Mr. Martin.  This did not, by default, 
constitute choosing that Mr. Martin leave his employment.  

 
Voluntary Resignation and Constructive Dismissal 
 
10. Mr. Martin had no intention to voluntarily resign from his position as Chief Executive 

Officer of Nalcor Energy. 
 
11. The events which occurred in the months leading up to Mr. Martin’s cessation of 

employment and which culminated in the wording in the Budget speech on April 14, 2016 
and subsequent comments to the media by Government officials were tantamount to 
constructive dismissal. 

 
12. The meeting between the Premier and Mr. Martin on April 19, 2016, confirmed and 

solidified the constructive dismissal of Mr. Martin. 
 

13. Mr. Martin was entitled to severance payments. The severance payments Mr. Martin would 
be entitled to in a situation of constructive dismissal would be no less than those severance 
payments and benefits he would be entitled to under his Employment Agreement if he had 
been dismissed without cause. 
 

Board Assessment of the Cessation of Mr. Martin’s Employment 
 
Board Assessment of the Outcome of the April 19, 2016 Meeting 
 
14. Prior to the  Nalcor Energy Board of Directors meeting on April 20, 2016, there was no 

communication from the Province to the Board regarding the outcome of the April 19, 
2016 meeting between the Premier and Mr. Martin which resulted in the termination of 
Mr. Martin’s employment. 
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15. A telephone conversation occurred between the Premier and the Chair of the Board of 
Directors of Nalcor Energy on April 20, 2016, to discuss the termination of Mr. Martin’s 
employment.  

The Chair of the Board recalls that he understood an agreement had been reached 
whereby Mr. Martin’s employment had ended and that he would be entitled to the 
severance provided under the terms of the Executive Employment Agreement.   

The Premier recalls that he indicated the administration of the contract rested with the 
Board and that Mr. Martin would be entitled to whatever was provided for under the 
terms of his employment contract. 

16. As the Board understood that an agreement had been reached that Mr. Martin would 
receive his severance package, the Board did not seek a formal legal opinion regarding the 
circumstances of Mr. Martin’s departure. 

Giving Effect to the Cessation of Mr. Martin’s Employment 

17. The Board Minutes and the Settlement Agreement were constructed in a manner to ensure 
consistency between what the Board understood to have occurred at the April 19, 2016 
meeting and the provisions of the Employment Agreement. The Board understood the 
Premier had terminated Mr. Martin’s employment and that severance payments would 
apply.  However, the Employment Agreement only provided for termination of Mr. Martin 
by Nalcor. 

18. Given that Mr. Martin was constructively dismissed, adopting the severance provisions, as 
provided for in article 16 (c) of Mr. Martin’s Employment Agreement, in the Settlement 
Agreement was reasonable and the payment of the severance benefits was appropriate. 

19. Given the significance of the decision by the Board, the fact that each Board member was 
resigning and the absence of clear direction in writing from the Province or formal legal 
consultation in respect of the circumstances of Mr. Martin’s cessation of employment, the 
Board could have considered deferring the action on April 20, 2016 and allow a new board 
to conclude a settlement with Mr. Martin. 

Benefits Received by Mr. Martin 

Pay in Lieu of Notice 

20. Pay in lieu of notice received by Mr. Martin was determined in accordance with the terms 
of his Executive Employment Agreement and is appropriate. 



Review of Severance - Mr. Edmund J. Martin 

 
 

 
Auditor General of Newfoundland and Labrador  February 2017  
  

5

Public Service Pension Plan 
 
21. Mr. Martin’s pension benefits were determined by the Department of Finance using 

practices consistent with the determination of benefits for other Public Service Pension 
Plan members. 

 
Supplemental Executive Retirement Plan 
 
22. The lump sum (commuted value) of the Supplemental Executive Retirement Plan paid to 

Mr. Martin was appropriate and consistent with the provisions of the Executive 
Employment Agreement. 

 
Retirement Allowance  
 
Retirement Allowance as Part of the Employment Agreement 
 
23. Mr. Martin’s Executive Employment Agreement provided for the payment of a retirement  

allowance.  
 
Eligibility for Retirement Allowance 
 
24. Mr. Martin was eligible to receive the retirement allowance and the determination of the 

retirement allowance benefits was appropriate.  
 
2016 Performance Pay (Bonus)  
 
25. The estimate of the 2016 bonus for Mr. Martin was appropriate. 
 
Vehicle allowance 
 
26. The vehicle allowance paid to Mr. Martin was consistent with the provisions of the 

Executive Employment Agreement and was appropriate. 
 

Health benefits 
 
27. The continued provision of health benefits is consistent with the provisions of the 

Executive Employment Agreement. 
 

Outplacement services 
 
28. Mr. Martin would be eligible for outplacement services of up to $25,000 should he wish.  

To date, no services have been billed to Nalcor. 
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Scope 
 
Severance pay can be defined as an amount of money owed by an employer upon the employee’s 
termination, as payment in lieu of notice.  Generally, severance pay is offered in exchange for an 
immediate termination of the employment relationship and releases the employer from any 
further liability. 
 
Mr. Edmund J. Martin (Mr. Martin) had an employment contract with Nalcor Energy (Nalcor) 
which outlined the benefits he would receive under a variety of termination scenarios.  
 
Upon the cessation of his employment, Mr. Martin received the following benefits: 
 

 Salary and bonus for the two-year notice period 
 Pension benefits 
 Payment of the commuted value of the Supplementary Executive Retirement Plan 
 Retirement allowance 
 Estimated performance pay for 2016 
 Vehicle allowance 
 Health benefits 
 Outplacement services 

 
We examined each of these items as part of our review. 
 

Considerations 
 
In order to determine the appropriateness of the severance benefits, we considered a number of 
factors, including:   
 

 the Executive Employment Agreement between Mr. Martin and Nalcor dated November 2, 
2009, with effect from May 1, 2009 (Appendix A) 

 the relationship that existed between Mr. Martin and the Province, the shareholder of 
Nalcor 

 public commentary 
 discussions and other communications between Mr. Martin and the Province 
 the actions of the Board of Directors of Nalcor (the Board) in relation to the cessation of  

Mr. Martin’s employment 
 relevant Board meeting minutes 

 the Settlement Agreement between Mr. Martin and Nalcor dated as of April 20, 2016  
(Appendix B) 

 legal advice related to the cessation of Mr. Martin’s employment  
 documentation received from the Province, Nalcor and others 
 interviews with relevant individuals 

Scope and Considerations 
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Documentation 
 
In June 2016, the Office of the Auditor General received the following information from the 
Clerk of the Executive Council: 
 
 the Executive Employment Agreement between Nalcor and Mr. Martin dated as of 

November 2, 2009 
 notes prepared by the Premier’s Chief of Staff of meetings between Mr. Martin, the 

Premier, the Minister of Natural Resources and the Premier’s Chief of Staff held on April 
17 and 19, 2016 

 excerpt of minutes - 97th Nalcor Energy Board Meeting held on April 20, 2016 
 emails between the Premier and the former Chair of the Board dated April 20, 2016 
 the Settlement Agreement between Nalcor and Mr. Martin dated as of April 20, 2016 
 emails between Department of Justice and Public Safety officials and other Government 

representatives dated May 8 and 9, 2016 
 a letter from the Minister of Natural Resources to the new Chair of the Board dated May 

10, 2016 
 a letter from the General Counsel and Corporate Secretary of Nalcor to the Minister of 

Natural Resources dated May 13, 2016 
 an email from the Assistant Deputy Minister, Department of Justice and Public Safety to 

the Chief of Staff, Premier’s Office dated May 23, 2016 
 legal opinions from the Assistant Deputy Minister, Department of Justice and Public Safety 

to the Clerk of Executive Council dated May 28, 2016 
 

On June 29, 2016, we requested additional information from the Clerk of the Executive Council, 
the current Chief Executive Officer, the Chair of the Board and the Corporate Secretary of 
Nalcor. 
 
We requested that all information provided be in the form of a statutory declaration. 
 
We received statutory declarations and records from 25 officials and former officials from the 
Office of the Premier and the Departments of Justice and Public Safety and Natural Resources. 
Statutory declarations and records were also received from 3 individuals at Nalcor. 
 
We received additional information from the former Chair of the Board, the Premier’s former 
Chief of Staff and other Government and Nalcor officials. 
 
Government provided a limited waiver of solicitor-client privilege to the Office of the Auditor 
General.  
 
 

Documentation and Interviews 
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Interviews 
 
We conducted interviews with 20 individuals.  All interviews were conducted under oath or 
affirmation.   
 
Table 1 
 
List of Interviewees 
 

Name Position Department/Entity 
Date of 

Interview 
1 Leo Abbass Former Board Member Nalcor Energy August 17, 2016 

2 Kenneth Marshall Former Board Chair Nalcor Energy August 17, 2016 

3 Siobhan Coady Minister Natural Resources August 17, 2016 

4 Gerald J. Shortall Former Board Member Nalcor Energy August 18, 2016 

5 Charles Bown Deputy Minister Natural Resources August 18, 2016 

6 Stan Marshall CEO and Board Member Nalcor Energy August 18, 2016 

7 Peter Hickman 
General Counsel and 
Corporate Secretary 

Nalcor Energy August 18, 2016 

8 Edmund J. Martin 
Former CEO and Board 
Member 

Nalcor Energy August 18, 2016 

9 Todd Stanley Assistant Deputy Minister Justice and Public Safety August 19, 2016 

10 Heather Jacobs Deputy Minister Justice and Public Safety August 19, 2016 

11 John Green 
Board Chair and former 
external legal counsel 

Nalcor Energy August 25, 2016 

12 Michael Roberts VP Human Resources Nalcor Energy August 25, 2016 

13 Derrick Sturge CFO Nalcor Energy August 25, 2016 

14 Tim Murphy Former Deputy Chief of Staff Premier’s Office August 25, 2016 

15 Kelvin Parsons Former Chief of Staff Premier’s Office August 26, 2016 

16 Denise Woodrow Solicitor Justice and Public Safety August 26, 2016 

17 Tom Clift Former Board Member Nalcor Energy September 14, 2016

18 Cathy Bennett Minister Finance September 20, 2016

19 Julia Mullaley 
Former Clerk and Secretary 
to Cabinet 

Executive Council September 26, 2016

20 Dwight Ball Premier Premier’s Office September 26, 2016
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Legal 
 
The Office of the Auditor General engaged the services of legal counsel to provide advice in 
connection with the review.   
 
Actuarial 
 
The Office of the Auditor General engaged the services of an actuary to provide advice in 
connection with the review. 

  

Use of Experts 
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Introduction  
 
Nalcor is incorporated as a Crown corporation.  The sole shareholder of Nalcor is the Province of 
Newfoundland and Labrador (the Province). 
 
Governance and oversight of Nalcor is provided by the Board.  At the time of Mr. Martin’s 
cessation of employment, the Board consisted of five people: 
 

 Kenneth Marshall    Director and Chair 
 Gerald J. Shortall    Director 
 Tom Clift     Director 
 Leo Abbass    Director 
 Edmund J. Martin    Director and CEO 

 
Appointment of Mr. Martin as Chief Executive Officer (CEO) of Nalcor 
 
Initial Appointment – 2005 
 
Mr. Martin started work with Newfoundland and Labrador Hydro (NL Hydro) as CEO in 2005.   
Section 6(3) of the Hydro Corporation Act, which was in place at that time, stated: 
 

There shall be a chief executive officer of the corporation, to be appointed by the 
shareholders by a special resolution, who shall, subject to the terms of 
appointment that may be established by the shareholders by a special resolution 
or in an agreement made under section (8), and subject to the directions of the 
board, be charged with the general direction, supervision and control of the 
business of the board and the corporation. 
 

A Minute-in-Council (record of a Cabinet decision) issued in 2005 gave approval to the Minister 
of Finance, as sole shareholder of NL Hydro, to execute a shareholder’s resolution to appoint Mr. 
Martin as CEO of NL Hydro and to authorize the company to enter into a service contract with 
Mr. Martin.  The shareholder’s resolution was provided and a service contract (the 2005 
Employment Agreement) was executed on July 21, 2005, between NL Hydro and Mr. Martin.  
The 2005 Employment Agreement was for a term of five years with an option to renew.  
 
The Hydro Corporation Act, 2007 replaced the Hydro Corporation Act.  The new act did not 
provide for the appointment of the CEO in the same manner.  However, the Interpretation Act 
states that when an act is repealed, a person in a position under the repealed act can continue as if 
they had been appointed under the new act, until another person is appointed. 
 

Employment of Mr. Edmund J. Martin 
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Mr. Martin was appropriately appointed as CEO of NL Hydro in 2005 and his employment 
continued under the Hydro Corporation Act, 2007. 
 
Assignment of 2005 Employment Agreement 
 
The Energy Corporation Act (the Act), which created Nalcor, came into effect on October 11, 
2007.   It states that, until a CEO is appointed under the Act, the CEO of NL Hydro is the CEO of 
Nalcor. An assignment agreement, effective January 1, 2008, transferred the rights, benefits and 
obligations of the 2005 Employment Agreement to Nalcor.   
 
Renewal of 2005 Employment Agreement 
 
The 2005 Employment Agreement was renewed with Nalcor, effective May 1, 2009, for an 
additional nine year period. 
 
The Act provides that the CEO is to be appointed by the Lieutenant-Governor in Council (LGIC) 
and that the LGIC can grant Nalcor approval to enter into a service contract with the CEO.  
However, there was no LGIC appointment of Mr. Martin as CEO of Nalcor in 2009. 
 
The 2005 Employment Agreement provided for a renewal.  The Executive Employment 
Agreement in 2009 (the Employment Agreement) did not result from a new appointment or 
from a re-appointment.  Mr. Martin had been appointed in 2005 as Chief Executive Officer of 
Nalcor in accordance with the legislation and therefore no approval of the LGIC was required. 
 

Finding  
 
1. Mr. Martin’s appointment as Chief Executive Officer of Nalcor Energy was in accordance 

with the legislation and the Executive Employment Agreement between him and Nalcor, as 
of May 1, 2009, is a valid and enforceable contract. 

 
 

 
Executive Employment Agreement 
 
The following provisions of the Employment Agreement were relevant to our review: 
 
Remuneration  

The Employment Agreement established a base salary at the start of the agreement and the 
process for periodic salary reviews.  It also provided for the payment of an annual bonus of up to 
30% of the current base salary, as determined by the Board. 
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Benefits 

The Employment Agreement provided for certain employment benefits, including: 
 

 a vehicle and payment of operating expenses 
 participation in health, life and other insurance plans 
 annual vacation leave and payment of unused vacation leave upon the expiry or 

termination of the Employment Agreement 
 the receipt of other employee benefit plans in effect with respect to the executives of 

Nalcor 
 

Pension Benefits 

The Employment Agreement stated that Mr. Martin shall participate in the Public Service 
Pension Plan (PSPP).  It also provided that Nalcor would fund a Supplemental Executive 
Retirement Plan (SERP) to provide additional retirement income to Mr. Martin. 

 
The Employment Agreement set out details around the SERP, including provisions regarding: 

 
 the determination of payments on termination of employment 
 indexation 
 the option to receive a commuted value 
 the process for establishing that commuted value 

 
Termination 

The Employment Agreement contemplated termination by either the employee or the employer 
and specified related entitlements. 

 
Table 2 
 
Termination Provisions – Executive Employment Agreement, Edmund J. Martin 
 

Circumstance Entitlement 
Death - PSPP entitlements 

- SERP Survivor benefit 
- Medical insurance benefits 

Just Cause - PSPP entitlements 
- SERP benefits 

Sole Discretion of Nalcor (without 
cause) 

- PSPP entitlements 
- Salary and all benefits for the equivalent of 2 

years in lieu of notice 
- Equivalent of the highest annual bonus 

received in the best compensation year for 
each of the 2 year pay in lieu of notice period 
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Circumstance Entitlement 
- All other benefits as if Mr. Martin had 

continued working 
- SERP benefits 
- Outplacement services up to $25,000 

Sole discretion of Mr. Martin upon 
the occurrence of either of a number 
of specific events: 

‐ Material reduction in the 
mandate of Nalcor 

‐ Material erosion or 
reduction in the role and the 
responsibilities of Mr. 
Martin 

‐ Transfer, sale, merger or 
acquisition of Nalcor 

‐ Medical reasons 

‐ PSPP entitlements 
‐ Salary and all benefits for the equivalent of 2 

years in lieu of notice 
‐ Equivalent of the highest annual bonus 

received in the best compensation year for 
each of the 2 year pay in lieu of notice period 

‐ All other benefits as if Mr. Martin had 
continued working 

‐ SERP benefits 
‐ Outplacement services up to $25,000 

Sole discretion of Mr. Martin upon 
providing 6 months’ notice or 
retirement after age 60 

‐ PSPP entitlements 
‐ All other benefits as if Mr. Martin had 

continued working 
‐ SERP benefits 

 

 
Termination Initiated By the Employee: 
 

 Death 
 

This circumstance is not applicable. 
 

 Retirement 
 

The Employment Agreement contemplated retirement at or after age 60.  At the time Mr. 
Martin’s employment ended he had not reached age 60.  This circumstance is not 
applicable. 

 
 Resignation 

 
The Employment Agreement outlined five circumstances where Mr. Martin could resign: 

 
-    Upon giving at least 30 days’ notice 

 
 a material reduction in the mandate of Nalcor 
 a material erosion or reduction in the role and the responsibilities of the CEO 
 a transfer or sale of Nalcor to, merger with, or acquisition by private enterprise 
 a leave of absence from work for six months due to medical leave 
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-    Upon giving 6 months’ written notice 
 

 at the sole discretion of the CEO to terminate the agreement or to retire at or after 
age 60  

Mr. Martin considered that a change had occurred in the relationship between himself and 
the Province. However, he did not initiate any of the resignation provisions of his 
Employment Agreement by giving the required notice.   

 

Finding  
 
2. Mr. Martin did not initiate any of the resignation provisions of his Executive Employment 

Agreement by giving the required notice. 
 

 

 
While Mr. Martin did not give notice to initiate the resignation provisions of his Employment 
Agreement, we still had to consider whether he voluntarily left his employment. 
 
Termination Initiated By the Employer:  
 

 Just Cause 
 

The Employment Agreement states that the CEO can be terminated for “just cause”.  If 
Mr. Martin had been terminated for cause, we would expect to see correspondence 
outlining the justification for the termination.  There is no evidence to indicate that Mr. 
Martin’s employment was terminated for cause.  

 

Finding  
 
3. Mr. Martin was not terminated for “just cause”. 
 

 

 
 Without Cause 

 
The Employment Agreement provided for the payment of severance for the equivalent of 
two years’ salary and two years’ annual bonus in lieu of notice if Nalcor terminated the 
agreement without just cause.  It does not contemplate termination by anyone other than 
Nalcor.   

 

Finding  
 
4. The Executive Employment Agreement does not contemplate termination without just cause 

by anyone other than Nalcor.  
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Events Leading Up to Cessation of Employment 
 
In the months leading up to the cessation of employment, a number of events occurred which we 
considered relevant:  
 
 In January 2016, the Province engaged a consultant to assess the reasonableness of the cost 

and schedule forecast of the Muskrat Falls project, and identify opportunities to address 
any material/critical risks. The consultant’s interim report was released on April 12, 2016 

 
 There were concerns with the performance of the main contractor at the Muskrat Falls site.  

Nalcor was preparing to negotiate a resolution with the contractor and the Province had 
asked the consultant to assist Nalcor management with the process 

 
 In March 2016, the Minister of Natural Resources requested a copy of the Employment 

Agreement between Mr. Martin and Nalcor from the Chair of the Board. The Employment 
Agreement was provided and was forwarded to the Premier’s Chief of Staff 

 
 On April 14, 2016, the Province tabled its 2016-17 budget (the Budget).  The Budget 

speech had commentary related to Nalcor regarding the level of the provincial investment 
in the corporation, the lack of payment of dividends, its organizational structure, and the 
growth of its compensation and benefits  
  

 Subsequent comments from Government representatives, in response to questions from the 
media related to the Budget speech, did not indicate support for Mr. Martin 
 

Following the Budget, Mr. Martin requested a meeting with the Premier.  Mr. Martin returned 
early from vacation to attend the meeting which occurred on the evening of April 17, 2016.  Also 
in attendance were the Minister of Natural Resources and the Premier’s Chief of Staff.  A second 
follow-up meeting occurred on April 19, 2016, with the same participants. 
 
The substance of the discussion at these meetings was determined from interviews with those 
who participated in the meetings and from notes taken by the Chief of Staff during the meeting.   
 
April 17, 2016 Meeting – Premier and Mr. Martin 
 
Mr. Martin outlined the concerns he felt were having a negative impact on his reputation and on 
his ability to effectively do his job.  These included the consultant’s involvement in the active 
negotiations with the main Muskrat Falls contractor, the comments in the budget speech, 
comments from the Premier to the media and, what Mr. Martin described as, the deafening 
silence from the Minister of Finance in response to media questions regarding Government 
support for Mr. Martin. 
 

Cessation of Employment 
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He presented two options to the Premier:  
 

1. Mr. Martin would stay as CEO of Nalcor with the appropriate public support from the 
Premier for him and his leadership team, or, 
 

2. The Premier may want Mr. Martin to go now in which case his contract had to be dealt 
with. 

  
A third alternative was also presented - Mr. Martin would stay on for a year. He and the Premier 
agreed that this was not an option. 
 
Mr. Martin’s preference was to remain as CEO of Nalcor. 
 
There was discussion around whether there should be some changes to Mr. Martin’s 
management team and the need for independent oversight and to strengthen the Board. The 
Premier indicated that he had a lot of respect for Mr. Martin personally, however, his biggest 
concern was the management of the Muskrat Falls schedule and cost overruns.  
 
Other than a reference by Mr. Martin that his contract had to be dealt with in case the Premier 
wanted him to go, no specifics of his contract were discussed.  
 
The Premier agreed to consider the options and there was a commitment to meet again to discuss 
further. 
 

Finding  
 
5. At a meeting on April 17, 2016, Mr. Martin presented the Premier with 2 options: (i) either 

Mr. Martin would stay on as Chief Executive Officer of Nalcor Energy, provided the 
Premier would publicly support Mr. Martin and his leadership team, or, (ii) the Premier may 
want Mr. Martin to leave. 

 
 

 
April 18 and 19, 2016 
 
There is no evidence of any substantive discussion regarding the April 17, 2016 meeting between 
the Premier and members of his staff during the two day period following the meeting.  Senior 
provincial officials were not consulted to provide advice related to the options put forward by 
Mr. Martin or the potential consequences.   
 
The Department of Justice and Public Safety was not asked to undertake a legal assessment of 
the implications, consequences and obligations of Mr. Martin leaving or of the terms of his 
Employment Agreement.     
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Finding  
 
6. During the days following the April 17, 2016 meeting, no assessment, legal or otherwise, 

was conducted by provincial officials to consider the potential implications, consequences 
and obligations arising from Mr. Martin leaving his position as Chief Executive Officer of 
Nalcor Energy. 

 
 

 
Prior to April 14, 2016, a meeting had been arranged between the Premier and Mr. Stan Marshall 
for April 18, 2016.  The purpose of this meeting had been to discuss the possibility of Mr. 
Marshall becoming involved in the Board of Directors of Nalcor.  This meeting occurred and 
evolved into a discussion which eventually led to Mr. Marshall agreeing to assume the role of 
CEO of Nalcor if Mr. Martin was to leave. 
 
Finding  
 
7. At an April 18, 2016 meeting with the Premier, Mr. Stan Marshall agreed to accept the 

position of Chief Executive Officer of Nalcor Energy if Mr. Martin was to leave.  
 

 

 
April 19, 2016 Meeting – Premier and Mr. Martin 
 
On the evening of April 19, 2016, the Premier, Mr. Martin, the Minister of Natural Resources 
and the Chief of Staff met again.   
 
Meeting notes indicate the Premier thought the options provided by Mr. Martin put him in an 
awkward spot and that the point had been reached of not having Ed Martin stay around.     
 
The Premier was not at the point of having the level of confidence regarding the status of the 
Muskrat Falls project that was required to provide the support requested by Mr. Martin on April 
17, 2016.    
 
There was some subsequent discussion at the meeting around potential strengthening of the 
Nalcor management team.  The Premier indicated in his interview that he was still trying to 
resolve the situation and asked Mr. Martin whether he was really comfortable with the group 
around him. Mr. Martin indicated that he was comfortable with them and that he supported the 
team around him.  
 
By the end of the meeting, both the Premier and Mr. Martin understood that Mr. Martin’s 
employment had come to an end.   
 
In his interview, the Premier stated that he considered it was Mr. Martin’s decision to step down 
as he (the Premier) could not accept Mr. Martin’s two options.  
 



Review of Severance - Mr. Edmund J. Martin 

 
 

 
 
        

        February 2017    Auditor General of Newfoundland and Labrador  
 
18

In his interview, Mr. Martin stated that he asked whether the Premier was saying he wanted him 
to leave now and that he would be paid out, to which, Mr. Martin indicated, the Premier 
answered “yes”. 
 
Meeting notes indicate that the employment contract was mentioned, however, there was no 
discussion of the specific elements or amounts which would be due. 
 
The meeting included a discussion of when Mr. Martin’s departure would be effective and how 
the departure of Mr. Martin would be communicated.  It was agreed that Mr. Martin’s departure 
would be communicated on April 20, 2016. 
 
In March 2016, a copy of the Employment Agreement was provided to the Premier’s Chief of 
Staff.  We found no evidence that the details of the Employment Agreement had been discussed 
with the Premier or that he had reviewed the agreement.  
 

Finding  
 
8. On April 19, 2016, both the Premier and Mr. Martin understood that Mr. Martin’s 

employment had come to an end and that his employment contract had to be dealt with.  
There was no discussion of the specific elements of the contract or amounts which would be 
due. 

 
 

 
Nature of the Cessation of Employment 
 
While Mr. Martin’s employment as CEO of Nalcor effectively ended on April 19, 2016, we still 
had to determine how his employment ended.  Only the facts and circumstances surrounding Mr. 
Martin’s departure as CEO of Nalcor can determine the nature of the cessation of his 
employment. 
 
Mr. Martin considered that the decision for him to leave his employment was made by the 
Premier and the Premier considered that the decision for Mr. Martin to leave his employment 
was made by Mr. Martin. 
 
There is no letter of resignation from Mr. Martin invoking any of the resignation provisions of 
his Employment Agreement and there is no letter of termination from the Province or from 
Nalcor. 
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Assessment of the Options 
 
Mr. Martin outlined two options for the Premier’s consideration on April 17, 2016 – in essence, 
either you support me and I stay or if you don’t support me then you want me to leave.   The 
notes of the April 19, 2016 meeting indicate that the Premier decided he could not agree to the 
first option, to publicly support Mr. Martin and his team. This is supported by the interviews of 
the Premier and Mr. Martin.   
 
We have considered whether, by deciding he could not agree to the first option, this, in effect, 
resulted in the Premier choosing option two by default.  In our view, this is not the case. Just 
because a person decides not to choose one of two options presented to him by another person, 
does not necessarily imply that he has decided to take the remaining option. Neither option may 
be acceptable to that person.  
 
In this case, the evidence from the Premier is that he chose neither option, but that he reached out 
to find another solution. The only explicit decision made by the Premier was that he could not 
provide the public support asked by Mr. Martin.  This did not, by default, constitute choosing 
option two. 
 

Finding 
 
9. The only explicit decision made by the Premier at the April 19, 2016 meeting was that he 

could not provide the public support asked by Mr. Martin.  This did not, by default, 
constitute choosing that Mr. Martin leave his employment. 

 
 

 
Voluntary Resignation and Constructive Dismissal 
 
We still had to determine whether Mr. Martin voluntarily resigned or whether the Premier, by 
not accepting the first option of publicly supporting Mr. Martin and his team, terminated, without 
just cause, the employment of Mr. Martin.   
 
This is a significant determination, as an employee who is dismissed without just cause has as a 
remedy, a wrongful dismissal action, including a claim of not having received reasonable notice 
or payment in lieu of such notice. An employee who voluntarily ends the employment 
relationship has no remedy by way of a wrongful dismissal action.  
 
From a legal perspective, voluntary resignation refers to a consensual termination between the 
employer and the employee or a termination that is initiated by the employee.   
 
To find that an employee has voluntarily resigned, one must show that the employee had an 
intention to resign and acted on that intention.  A reasonable person would have to understand 
from the employee’s words and actions that the employee terminated the employment contract.  
This requires a consideration of the employee’s actions, discussions that took place between 
relevant parties and the overall context of the resignation, including events leading up to it.  
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In determining whether there has been a voluntary resignation, one must also consider whether 
the circumstances amounted to constructive dismissal.  
 
Constructive dismissal occurs when an employer makes substantial changes to an element of the 
employment relationship or acts in a manner which is incompatible with continued employment 
of the employee. It is necessary to assess whether a reasonable person would understand from the 
employer’s words and actions that they had terminated the employment relationship. If there is 
“constructive dismissal”, then this constitutes dismissal and the employee would be entitled to 
payment in lieu of reasonable notice.  
 
Mr. Martin felt that a constructive dismissal situation had been occurring over several weeks, if 
not months, culminating with the Budget speech and the subsequent lack of public support for 
him by the Minister of Finance and the Premier in answers to media questions.  This prompted 
him to seek the meeting with the Premier on April 17, 2016.  Mr. Martin outlined the significant 
matters which he felt were impacting his ability to effectively do his job, in effect, the elements 
which he felt were creating a constructive dismissal situation. 
 
Mr. Martin did not want to leave. He indicated that it was important for him to stay on with 
Nalcor to get “us through the next while”. He felt that he had built a very experienced team and 
that, in his view, this was best for the Province. However, he felt the circumstances had created a 
constructive dismissal situation and he had no choice but to seek the Premier’s support and, 
therefore, provided the two options on April 17, 2017.  
 
The events in the months leading to Mr. Martin’s cessation of employment culminated with the 
2016 Budget speech on April 14, 2016. The wording used in the speech in respect of Nalcor, as 
well as the subsequent lack of responses by Government officials to the media when asked 
specifically about confidence in Mr. Martin, indicated a lack of support for Mr. Martin.  In our 
view, this was tantamount to the constructive dismissal of Mr. Martin.  The inability of the 
Premier and the Minister of Finance to publicly support Mr. Martin created a situation which 
compromised Mr. Martin in his role as CEO of Nalcor.  This was incompatible with the 
continued employment of Mr. Martin. 
 
We find that Mr. Martin had no intention to voluntarily leave. It follows that there was also no 
mutual agreement between Mr. Martin and the Premier for him to resign, as one of the necessary 
elements, Mr. Martin’s agreement, was missing. Mr. Martin’s actions to seek public support 
from the Premier for him and his team were intended to determine whether the situation was 
salvageable.  
 
If there was any question whether these events constituted constructive dismissal, the meeting 
between the Premier and Mr. Martin on April 19, 2016, confirmed and solidified the constructive 
dismissal of Mr. Martin. In the April 19, 2016 meeting, the Premier stated that he could not put 
the confidence behind public support for Mr. Martin and his team. This statement by the Premier 
was incompatible with the continued employment of Mr. Martin as the CEO of Nalcor.  
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We have concluded that Mr. Martin was constructively dismissed.  This would entitle Mr. Martin 
to severance payments in lieu of reasonable notice.  The Employment Agreement provides for 
the severance benefits payable to Mr. Martin in the event of a termination without just cause.  
These provisions outline the severance benefits Mr. Martin would receive under those 
circumstances and, in particular, specify that the severance payments in lieu of notice will be 
based on a period of two years.  
 
As constructive dismissal is dismissal, the severance benefits Mr. Martin is entitled to, would be 
no less than what he would have been entitled to under his Employment Agreement in the event 
Nalcor had terminated him without just cause.  
 

Findings 
 
10. Mr. Martin had no intention to voluntarily resign from his position as Chief Executive 

Officer of Nalcor Energy. 
 
11. The events which occurred in the months leading up to Mr. Martin’s cessation of 

employment and which culminated in the wording in the Budget speech on April 14, 2016 
and subsequent comments to the media by Government officials were tantamount to 
constructive dismissal. 

 
12. The meeting between the Premier and Mr. Martin on April 19, 2016, confirmed and 

solidified the constructive dismissal of Mr. Martin. 
 

13. Mr. Martin was entitled to severance payments. The severance payments Mr. Martin would 
be entitled to in a situation of constructive dismissal would be no less than those severance 
payments and benefits he would be entitled to under his Employment Agreement if he had 
been dismissed without cause.  
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Board Assessment of the Outcome of the April 19, 2016 Meeting 
 
A Board meeting, already scheduled to deal with a number of issues other than Mr. Martin’s 
employment, took place on April 20, 2016.  Mr. Martin’s departure from Nalcor and the 
resulting contractual consequences were added to the agenda for the meeting. All five Board 
members were present at the start of the meeting.  
 
After the April 19, 2016 meeting, Mr. Martin called the Chair to advise him of his understanding 
of the outcome, that his employment had been effectively terminated and that his contract had to 
be dealt with.  On April 20, 2016, before the start of the Board meeting, Mr. Martin informed the 
rest of the Board of his understanding of the April 19, 2016 meeting, that the Government 
wanted him to leave and that he would receive his full severance package.   
 
Prior to the April 20, 2016 Board meeting, there was no communication from any representative 
of the Province to any member of the Board regarding the outcome of the meeting on April 19, 
2016.  
 

Finding  
 
14. Prior to the Nalcor Energy Board of Directors meeting on April 20, 2016, there was no 

communication from the Province to the Board regarding the outcome of the April 19, 2016 
meeting between the Premier and Mr. Martin which resulted in the end of Mr. Martin’s 
employment. 
 

 

 
On April 20, 2016, the Board did a number of things, including the following: 
 
1. The Chair emailed the Premier an outline of the Board meeting agenda items 
2. The Chair emailed the Premier to advise of the Board’s pending action 
3. The Chair telephoned the Premier. 

 
Email to Premier - Outline of Board Meeting  
 
Before the start of the Board meeting, the Chair emailed the Premier an outline of the items to be 
discussed at the meeting.  The email indicated that the Chair understood an agreement had been 
reached the previous evening regarding the CEO’s departure from Nalcor.  It also stated that the 
Employment Agreement rested squarely with the Board and that they would be meeting on this 
matter and the resultant employment contractual obligations.  The Premier acknowledged 
receipt. 
 
 

Board Assessment of the Cessation of Mr. Martin’s Employment 
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Mr. Martin excused himself from the Board meeting before the discussion regarding the 
cessation of his employment.  He did not participate in, nor was he present during, any further 
discussions.  The other four Board members were present for, and participated in, the remainder 
of the meeting. 
 
Email to Premier - Pending Board Action  
 
The Board had Mr. Martin’s understanding of the outcome of the April 19, 2016 meeting with 
the Premier.  The Board decided it needed to receive confirmation from the Government that 
there was an agreement between the Premier and Mr. Martin that he would receive his full 
severance package despite it being publicly announced that Mr. Martin was resigning.  The Chair 
sent the following email to the Premier at 11:25am on April 20, 2016: 
 

Premier, we have taken pause in the Nalcor meetings to advise action and 
pending action of this morning. 
 
As per your meeting with the CEO on April 19, 2016 the Board is terminating the 
employment of the CEO without cause and the provisions of article 16 subset c 
will be fully honoured, and corresponding severance implications.  Your notes 
from this mornings press release indicate resignation, however the Board 
understands this was agreed that this was and is a termination without cause. 
 

There was no response to the Chair’s email.  The series of emails of April 20, 2016 between the 
Chair and the Premier are included as Appendix D. 
 
Telephone Call - Board Chair to Premier 
 
At 11:55am, the Chair telephoned the Premier to discuss Mr. Martin’s cessation of employment.  
Both participants confirmed that the phone call lasted less than 2 minutes.  There is no clear view 
as to the substance of the conversation between the Chair and the Premier.   
 
The Chair took from the conversation with the Premier that an agreement had been reached 
whereby Mr. Martin’s employment had ended and that he would be entitled to the severance 
provided under the terms of the Employment Agreement.  
 
The Premier’s recollection of the conversation is that he gave no explicit direction as to how Mr. 
Martin’s employment was terminated.  He recalls indicating that administration of Mr. Martin’s 
employment contract rested with the Board, that he did not want to interfere with that process 
and that Mr. Martin would be entitled to whatever was provided for under the terms of the 
employment contract.   
 
Interview evidence from external legal counsel is that he understood, after the telephone call 
between the Chair and the Premier that everyone understood Mr. Martin was leaving and that 
Government agreed he would get his severance package.  
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Evidence indicates there was some discussion in the Board meeting around the possibility of 
receiving something in writing from the Government regarding Mr. Martin’s severance package.  
The Chair did not think that receiving confirmation in writing was going to happen and no 
written confirmation was sought. 
 
The evidence indicates that there was some discussion with external legal counsel that the 
circumstances of Mr. Martin’s departure might constitute constructive dismissal. However, no 
formal legal opinion was provided by external legal counsel to the Board of Directors, nor did 
the Board seek a formal legal opinion regarding the circumstances of Mr. Martin’s departure. 
 
Interview evidence from external legal counsel indicates that, once the Chair reported back after 
his telephone call with the Premier that the Premier confirmed or affirmed that it was 
Government’s intention that Mr. Martin receive his severance package, this ended any discussion 
whether or not it was constructive dismissal. External legal counsel further stated that the 
justification for the severance package didn’t really matter, as Mr. Martin “was getting it”. 
 
The legal advice provided was primarily related to the process the Board should follow to give 
effect to Mr. Martin’s departure.   
 

Findings 
 
15. A telephone conversation occurred between the Premier and the Chair of the Board of 

Directors of Nalcor Energy on April 20, 2016, to discuss the termination of Mr. Martin’s 
employment.  
 
 The Chair of the Board recalls that he understood an agreement had been reached 

whereby Mr. Martin’s employment had ended and that he would be entitled to the 
severance provided under the terms of the Executive Employment Agreement.   
 

 The Premier recalls that he indicated the administration of the contract rested with the 
Board and that Mr. Martin would be entitled to whatever was provided for under the 
terms of his employment contract.  

 
16. As the Board understood that an agreement had been reached that Mr. Martin would receive 

his severance package, the Board did not seek a formal legal opinion regarding the 
circumstances of Mr. Martin’s departure. 

 
 

 
Giving Effect to the Cessation of Mr. Martin’s Employment 
 
The Board understood it was their responsibility to deal with the Employment Agreement. At the 
same time they were challenged with how to legally fit, as they understood it, the termination of 
Mr. Martin’s employment by the Premier and the promise from the Premier that Mr. Martin 
would receive his severance package.  
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The Employment Agreement does not contemplate termination by the Premier, only Nalcor.     
Outside legal counsel advised that, under the circumstances, the Board should enter into a 
settlement agreement with Mr. Martin. 
 
Each Board member had decided to resign their positions effective April 22, 2016. All Board 
members felt they had a responsibility to finalize the settlement of Mr. Martin’s departure prior 
to their resignations.   
     
The process of drafting the Board Minutes and the Settlement Agreement started on April 20, 
2016 and was completed in the days after the Board meeting.  Internal and external legal counsel 
for Nalcor assisted in the development of both documents. 
 
The Board Minutes were completed by April 22, 2016 and were reviewed by the resigning Board 
members.  Interviews with Board members indicate that the minutes accurately reflect what 
occurred at the Board meeting. 
 
A draft of the Settlement Agreement was reviewed by the Board members before their 
resignation on April 22, 2016.  After that, those Board members had no further involvement with 
finalizing the Settlement Agreement. The Board Minutes of April 20, 2016 authorized two 
officers of Nalcor to approve and execute the Agreement. The Settlement Agreement was 
finalized on April 25, 2016 by legal counsel for Mr. Martin and legal counsel for Nalcor and was 
made effective as of April 20, 2016.   
 
The Board Minutes state that a representative of the Province (the Premier) confirmed that Mr. 
Martin would receive severance payments in accordance with his Employment Agreement as if 
he had been dismissed at the discretion of the Board.  The Premier states that he was not that 
explicit and that he only confirmed with the Chair of the Board that the contractual obligations to 
Mr. Martin would be honoured.   
 
Article 16 (c) of the Employment Agreement deals with the termination of Mr. Martin at the 
discretion of the Board.  In particular, it provides for severance payments equivalent to two 
years’ salary and two years’ annual bonus in lieu of notice plus a number of other benefits.    
 
The Board Minutes and the Settlement Agreement were constructed in a manner to ensure 
consistency between what the Board understood to have occurred at the April 19, 2016 meeting 
and the provisions of the Employment Agreement. The Board understood the Premier had 
terminated Mr. Martin’s employment and that severance payments would apply.  However, the 
Employment Agreement only provided for termination of Mr. Martin by Nalcor. 
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Finding

17. The Board Minutes and the Settlement Agreement were constructed in a manner to ensure 
consistency between what the Board understood to have occurred at the April 19, 2016 
meeting and the provisions of the Employment Agreement. The Board understood the 
Premier had terminated Mr. Martin’s employment and that severance payments would 
apply.  However, the Employment Agreement only provided for termination of Mr. Martin 
by Nalcor. 

We have determined that Mr. Martin was constructively dismissed.  The severance benefits to 
which Mr. Martin was entitled in a circumstance of constructive dismissal would be, at least, 
equal to those as if Mr. Martin had been dismissed without cause.  We therefore find that 
adopting the severance provisions, as provided for in article 16 (c) of Mr. Martin’s Employment 
Agreement, in the Settlement Agreement was reasonable and the payment of the severance 
benefits was appropriate. 

Finding

18. Given that Mr. Martin was constructively dismissed, adopting the severance provisions, as 
provided for in article 16 (c) of Mr. Martin’s Employment Agreement, in the Settlement 
Agreement was reasonable and the payment of the severance benefits was appropriate. 

In the interviews, the Board members expressed that they felt they had exercised appropriate due 
diligence and had a clear understanding of how Mr. Martin had been terminated and that he 
would receive severance based on the telephone conversation between the Chair and the 
Premier. External legal counsel to Nalcor stated in his interview that the justification for the 
termination of Mr. Martin’s employment didn’t really matter, as he understood that Government 
had agreed that he would get his severance benefits. 

Given the significance of the decision by the Board, the fact that each Board member was 
resigning and the absence of clear direction in writing from the Province or formal legal 
consultation in respect of the circumstances of Mr. Martin’s cessation of employment, the Board 
could have considered deferring the decision on April 20, 2016 and allow a new board to 
conclude a settlement with Mr. Martin. 
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Finding

19. Given the significance of the decision by the Board, the fact that each Board member was 
resigning and the absence of clear direction in writing from the Province or formal legal 
consultation in respect of the circumstances of Mr. Martin’s cessation of employment, the 
Board could have considered deferring the action on April 20, 2016 and allow a new board 
to conclude a settlement with Mr. Martin. 
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After execution of the Settlement Agreement, Mr. Martin received the following: 
 
Table 3 
 
Termination Benefits Received – Edmund J. Martin 
 

Benefit Amount Comment 
Payment in Lieu of Notice 
- 2 Year’s Salary 
- 2 Year’s Highest Bonus 

 
$1,052,714 

$309,622

 
Lump sum payments 

Public Service Pension Plan $92,234
Annual amount based on formula and 
employee/employer contributions 

Supplemental Executive 
Retirement Plan 

$4,698,200 Lump sum payment  

Retirement Allowance $128,654 Lump sum payment based on years of service  

2016 Performance Pay (bonus) $52,636
Estimated 2016 performance pay earned from 
January to April, 2016 

Vehicle Allowance $25,480
Lump sum payment to cover vehicle lease and other 
operating costs during the 2 year notice period 

Health Benefits  
Continuation of eligibility for cost shared extended 
health, drugs and life insurance 

Outplacement services $25,000
To be invoiced to Nalcor Energy within the notice 
period if used 

Source: Nalcor Energy and the Department of Finance 

 
Pay in Lieu of Notice 
 
The Employment Agreement specified that, upon termination at the sole discretion of Nalcor, 
Mr. Martin was entitled to receive two years’ salary in lieu of notice.  In addition, he was to 
receive the equivalent of the highest annual bonus received in his best total compensation year 
for each year of the pay in lieu of notice period.  
 

Finding  
 
20. Pay in lieu of notice received by Mr. Martin was determined in accordance with the terms of 

his Executive Employment Agreement and is appropriate. 
 

 

 
 
 
 

Benefits Received by Mr. Martin 
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Public Service Pension Plan 
 
The Employment Agreement provided that Mr. Martin participate in the PSPP.  Employee and 
employer contributions to the PSPP are managed through the Department of Finance, as are the 
determination and payment of benefits. 
 

Finding  
 
21. Mr. Martin’s pension benefits were determined by the Department of Finance using 

practices consistent with the determination of benefits for other Public Service Pension Plan 
members. 

 
 

 
Supplemental Executive Retirement Plan (SERP) 
 
The Employment Agreement stated that Nalcor would fund a SERP to provide additional 
retirement income to Mr. Martin. It provided details around the SERP including:  
 
 provisions dealing with the determination of the SERP payment on termination of 

employment 
 indexation 
 the option to receive the commuted value of the SERP  
 the process for establishing the commuted value of the SERP 
 
When Mr. Martin’s employment ended, he chose to receive the SERP benefit in an actuarially 
equivalent alternative payment (commuted value).  Nalcor engaged the services of an actuary to 
determine the commuted value.  He received this as a lump sum payment.  
  

Finding  
 
22. The lump sum (commuted value) of the Supplemental Executive Retirement Plan paid to 

Mr. Martin was appropriate and consistent with the provisions of the Executive 
Employment Agreement. 

 
 

 
Retirement Allowance  
 
Nalcor personnel policy allows for the payment of a retirement allowance in the event of normal 
retirement at age 65 with a minimum of 5 years of service or, in the event of early retirement, 
under a number of circumstances (the Retirement Allowance Policy).  One of these 
circumstances is if the employee is between the age of 60 and 64 and has 5 years of service.  The 
Retirement Allowance Policy provides one week’s salary for each year of completed permanent 
employment, to a maximum of 26 weeks. 
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Retirement Allowance as Part of the Employment Agreement 
 
The Retirement Allowance Policy has been in effect since 1978 and applies to all employees of 
Nalcor.  
 
Mr. Martin’s Employment Agreement entitled him to all salary and benefits for a period of 2 
years if he was terminated at the sole discretion of Nalcor.    
 
While it does not specifically provide for the payment of a retirement allowance, a section of the 
Employment Agreement that sets out various medical and health insurance benefits states:  
 

The Executive shall also receive such other employee benefit plans in effect with 
respect to the executives of Nalcor. 

 
Although the reference to other forms of benefit plans is included in a health benefits clause, this 
does not preclude the application of any plans that are not health benefits plans. In particular, this 
could include a retirement allowance which applies to all employees of Nalcor, including 
executives. 
 
All employees of Nalcor have written employment contracts and none of them contain 
provisions on eligibility for retirement benefits.  Nalcor employees are made aware of these 
benefits through information sessions and they have access to Nalcor policies through the 
company intranet.  
 
Nalcor has applied the Retirement Allowance Policy consistently to departing employees, 
provided the employee has met the eligibility criteria. Employees expect to receive this benefit as 
part of their employment terms.  
 

Finding 
 
23. Mr. Martin’s Executive Employment Agreement provided for the payment of a retirement  

allowance.  
 

 

 
Eligibility for Retirement Allowance 
 
Mr. Martin was 58 years old and had accumulated approximately 10 years and 9 months of 
service at the time his employment ended.  Ordinarily, he would not be entitled to a retirement 
allowance since he was not yet 60.  Nalcor added the 2 year notice period to his age for purposes 
of determining eligibility. 
 
An essential component of an employment contract is that each party is entitled to reasonable 
notice from the other when terminating the employment relationship.  Payment in lieu of notice 
is a substitute for an employer not giving reasonable notice to the employee. It is intended to 
provide employees with the same benefits they would have been entitled to had they worked for 
that period of time.  
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Mr. Martin’s Employment Agreement states that the notice period is 2 years.  Had Mr. Martin 
worked the 2 year notice period, he would have reached age 60, the minimum age required for 
eligibility of retirement allowance benefits. 
 

Finding  
 
24. Mr. Martin was eligible to receive the retirement allowance and the determination of the 

retirement allowance benefits was appropriate.  
 

 
2016 Performance Pay (Bonus)  
 
Annual performance pay amounts are normally approved by the Board prior to being paid and 
are based on a combination of individual and corporate targets.  As part of the Settlement 
Agreement, Mr. Martin was paid an estimate of the performance pay he could have been 
expected to earn for 2016, pro-rated for the period January to April 2016.  The estimate was 
based on an assumption that the maximum bonus of 30% of salary would have been achieved 
during the year.  
 
The 2015 bonuses were reduced by 25% for all eligible employees by the Board, “to reflect 
performance issues at the corporate level in 2015”.  There was no similar reduction to bonuses 
in prior years.   
 
The Employment Agreement provided for Mr. Martin’s entitlement to an annual bonus, 
therefore, he was eligible for a bonus for the period January 1, 2016 to April 20, 2016.   
 
It is common for terminated employees to receive lump sum settlements from their employers 
upon termination of employment. A necessary part of this often involves estimating the 
employee’s bonuses. 
 
Courts have determined that the method of calculating a bonus will be based on the normal 
practice of the company.  Estimating the amount and including that as part of the lump sum paid 
to the terminated employee has been deemed by the courts to be a proper approach. 
 
Nalcor has had limited experience in these situations. Nalcor officials indicated that in a previous 
incidence where an employee left before the end of the year, the company estimated the bonus 
amount based on the maximum eligible and included the payment as part of the settlement.  
Nalcor relied on this past practice in determining an estimate of Mr. Martin’s 2016 bonus.  
  
Mr. Martin’s 2016 bonus was determined based on a pro-ration of 4 months while he ceased 
employment on April 20.  Nalcor practice, in these circumstances, is to round up to the nearest 
full month if the employee has worked for more than half the month.  
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Finding  
 
25. The estimate of the 2016 bonus for Mr. Martin was appropriate. 

 
 

 
Vehicle allowance 
 
The Employment Agreement stated that if employment was terminated at the sole discretion of 
Nalcor, Mr. Martin would be eligible for “…all other available benefits upon the same cost 
sharing arrangement that the Executive would be entitled had he continued working.” 
 
Nalcor policy for employees eligible for a vehicle is to either provide a suitable vehicle plus 
operating costs or provide the employee with a vehicle allowance equivalent to $490 per pay 
period. 
 
Mr. Martin was provided with a vehicle as part of his employment.  Upon cessation of 
employment, the vehicle lease was transferred to Mr. Martin and he was paid a lump sum cash 
amount equivalent to the $490 per pay period for the two years in lieu of notice. 
 

Finding  
 
26. The vehicle allowance paid to Mr. Martin was consistent with the provisions of the 

Executive Employment Agreement and was appropriate. 
 

 

 
Health benefits 
 
Mr. Martin is eligible for continuation of extended health, drugs, life insurance and dental for the 
two year notice period on the same cost shared basis as when he was working.  Mr. Martin will 
be eligible for retiree benefits at the end of the notice period. 
 

Finding  
 
27. The continued provision of health benefits is consistent with the provisions of the Executive 

Employment Agreement. 
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Outplacement services 
 
The Employment Agreement states that Mr. Martin would be eligible to receive outplacement 
services up to $25,000.  These services would be invoiced to Nalcor by the service provider.  To 
date, no outplacement services have been invoiced to Nalcor. 
 

Finding  
 
28. Mr. Martin would be eligible for outplacement services of up to $25,000 should he wish.  

To date, no services have been billed to Nalcor. 
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