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Introduction 
 
On May 8, 2014, the Lieutenant-Governor in Council requested that, pursuant to section 16 of 
the Auditor General Act and in accordance with Order in Council 2014-116, the Auditor General 
inquire into and report on any and all (emphasis added) aspects of a contract between the 
Department of Transportation and Works and Humber Valley Paving Ltd. related to Project 
Number 1-12PHP. 
 
Project Number 1-12PHP (Project 1-12) is related to a contract for paving and related work on 
76 KM of the Trans Labrador Highway (TLH) from kilometre 172.5 to kilometre 248.5 between 
Happy Valley - Goose Bay and Churchill Falls. 
 
Objectives 
 
Given the broad mandate from the Lieutenant-Governor in Council, the Office of the Auditor 
General determined reasonable objectives for our review to satisfy the substance of the request 
from the Lieutenant-Governor in Council. 
 
The objectives of our review were: 
 
1. To determine whether the original tender and contract award related to Project 1-12 was 

conducted in accordance with the provisions of the Public Tender Act; 
 
2. To determine whether progress payments made in connection with the contract for Project 

1-12 were properly supported; 
 
3. To determine whether change orders and other adjustments to the contract for Project 1-12 

were appropriately documented and authorized; 
 
4. To determine whether the decision to mutually agree to cancel the contract related to Project 

1-12 was appropriately evaluated and authorized; and, 
 
5. To determine whether there was any evidence of undue influence in the evaluation or timing 

of the decision to cancel the contract related to Project 1-12. 
 
Scope 
 
The period of our review covered the tender call for Project 1-12 in March 2012, the award of 
the contract in May 2012, the worked performed to the Fall of 2013 and the contract cancellation 
in March 2014.  
 

Summary 
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We also examined issues around concurrent projects which Humber Valley Paving Ltd. (HVP) 
had with the Department of Transportation and Works (the Department) in Labrador which may 
have had an impact on Project 1-12 and which we considered relevant to our review. 
 
We completed our review of Project 1-12 in September 2014. 
 
Conclusions 
 
Objective 1 
 
 The original tender and contract award related to Project 1-12 was conducted in accordance 

with the provisions of the Public Tender Act. 
 
Objective 2 
 
 Progress payments made in connection with the contract for Project 1-12 were properly 

supported and Humber Valley Paving (HVP) was paid only for work completed under the 
contract.   

 
 Progress payments paid on a bi-weekly basis were not in accordance with the terms of the 

contract for Project 1-12 and lacked consistency and transparency in administration which 
could have provided an unfair advantage to HVP bidding on contracts. 

 
Objective 3 
 
 Change orders and other adjustments to the contract for Project 1-12 were appropriately 

documented and authorized. 
 
Objective 4 
 
 The evaluation of the decision to mutually agree to cancel the contract related to Project 1-

12 was conducted during the morning of March 13, 2014 and was not appropriately 
documented.  The urgency to conclude an agreement on March 13, 2014 resulted in an 
evaluation that, with the benefit of more time, may have more fully considered all options 
available to the Department. 

 
 Additional time may have allowed the Department of Transportation and Works (the 

Department) to consider other factors during the evaluation of the decision to cancel the 
contract related to Project 1-12, however, we cannot determine whether more time would 
have resulted in a different decision. 

 
 The decision by the Minister of Transportation and Works was within the scope of his 

authority and the decision was properly authorized. 
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Objective 5 
 
 There is no documentary evidence of undue influence in the decision to mutually terminate 

the contract related to Project 1-12. 
 
 We have not been able to satisfy ourselves why two Ministers, within ½ hour, independently 

contacted the Deputy Minister of Transportation and Works to enquire about the status of 
HVP on the morning of March 13, 2014. 

 
 We have not been able to satisfy ourselves why the process to come to an arrangement with 

HVP to terminate the contract related to Project 1-12 had to be concluded the day before 
nominations closed for the leadership of the Progressive Conservative Party of 
Newfoundland and Labrador. 

 
Findings 
 
Our review of Humber Valley Paving Ltd. Project 1-12PHP identified findings relating to: 
 
 Contract Award  
 Progress Payments  
 Change Orders and Other Adjustments 
 Evaluation and Authorization of the Contract Cancellation Decision 
 Evidence of Undue Influence 
 
Contract Award 
 
Compliance with the Public Tender Act 
 
1. Our review of the contract award process including: the tender call; receipt of bids; tender 

opening; evaluation; and award of the contract, determined that there was evidence to 
support the Department’s compliance with the Public Tender Act and Regulations. 

 
Tender Closing Dates 
 
2. The practice of allowing tenders for large road contracts to close on the same day, 

particularly in remote areas, increases the risk that contractors bidding on concurrent 
projects may lack the capacity to complete multiple projects if successful on more than one 
tender. 

 
Progress Payments 
 
Review of Progress Payments 
 
3. Our review of documentation for payments made to HVP including: recaps; certificates of 

payment; roads progress estimates; analysis for fuel cost adjustments; and analysis for liquid 
asphalt cost adjustments, determined that there was evidence to adequately support progress 
payments. 
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Holdback 
 
4. A $1.18 million holdback on progress payments is held in trust by the Department and is 

due HVP, subject to satisfying required conditions for release, including ensuring valid 
claims under the contract are satisfied. 

 
5. No claims had been filed under the Mechanics Lien Act at March 13, 2014.  
 
6. There was a lack of transparency in the communication of the decision to terminate the 

contract for Project 1-12.  This had the potential to impact the ability of sub-contractors and 
suppliers to file a claim under the Mechanics Lien Act.   

 
Value of Work Completed 
 
7. Progress payments made to HVP in relation to Project 1-12, were made for work certified 

by Departmental officials amounting to $11,805,312 or 61.8% of the original contract 
estimate of $19,099,961. Based upon our review, HVP was paid only for work completed, 
consistent with the terms of the contract. 

 
Bi-weekly Payments 
 
8. During 2012, progress payments made to HVP were made on a bi-weekly basis through an 

arrangement with the Department as opposed to the customary Departmental monthly 
payment process which was reflected in the contract for Project 1-12.   

 
9. HVP would have had knowledge of the bi-weekly payment practice from previous contracts 

with the Department.  This could have provided HVP with a competitive bidding advantage.  
This practice of making payments on a bi-weekly basis ceased, commencing in 2013. 

 
Change Orders and Other Adjustments 
 
Contract Changes – Project 1-12 
 
10. The only two significant changes to the contract for Project 1-12, a change order for traffic 

signals and an extension to the contract completion date, were documented appropriately by 
way of a change order form and a letter respectively, and authorized by an appropriate 
official of the Department. 

 
Evaluation and Authorization of Contract Cancellation Decision 
 
Timing 
 
11. The process to consider, evaluate, decide, draft and execute the mutual termination of the 

contract related to Project 1-12 occurred within a period of approximately 7 ½ hours.  
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Documentation 
 
12. There was no documentation prepared on March 13, 2014 to support the decision to 

terminate the contract between HVP and the Department related to Project 1-12. 
 
Evaluation of Options 
 
13. Key evaluation criteria communicated by the Minister of Transportation and Works were: 
 

(1)  to ensure Project 1-12 was completed in 2014; and  
(2)  to ensure the outcome was not injurious to HVP and its employees. 

 
These priorities formed the basis for the subsequent evaluation and decision. 

  
14. Minister McGrath indicated to his Deputy Minister an urgency to deal with Project 1-12 

based on his stated priorities.  This would have played a critical role in the speed of the 
assessment by Departmental officials of the impact of HVP not returning to Labrador in 
2014 and would have been a major contributing factor why no documentation was available 
from the evaluation process of March 13, 2014. 

 
15. Ensuring completion of the contract in 2014 was the primary priority in evaluating the 

options available to deal with HVP which placed a political commitment to complete Phase 
I of the TLH ahead of the broad interests of taxpayers. 

 
16. There is no impediment, from a legal perspective, to prevent two willing parties agreeing to 

terminate a contract. 
 
17. As of September 22, 2014, only 28.5 KM of the 60 KM included in the bundled portion of 

Project 1-12 was complete. 
 
18. In June 2014, the Department estimated an additional cost of approximately $1.5 million to 

complete work relating to Project 1-12 - a 20.6% increase in the cost remaining on the 
Project. 

 
19. The cost of tendering the remainder of Project 1-12 as an isolated project in 2015 or beyond 

would likely be more expensive than bundling with Project 7-14 in 2014. 
 
20. Once a decision was made to terminate the contract related to Project 1-12, the Performance 

and Labour and Material Payment Bonds would have no effect since they provided a 
guarantee against a contract which was no longer in effect. 

 
21. The Department did not pursue the option of calling the Performance Bond because this 

risked Project 1-12 not being completed in 2014 and would have negatively impacted HVP. 
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Summary 
 
22. No single option available to the Department to address the issue of HVP’s desire not to 

return to Labrador to complete its obligation under the contract for Project 1-12 was assured 
to satisfy the primary consideration of the Minister - completing the Project on time.  

 
23. The Deputy Minister of Transportation and Works was instructed by the Minister not to 

prepare a briefing note for the Premier’s Office or Cabinet Secretariat to inform them of the 
decision to terminate the contract related to Project 1-12. 

 
24. The decision by the Minister of Transportation and Works on March 13, 2014 to agree to a 

mutual termination of the contract with HVP related to Project 1-12 was within the scope of 
authority of the Minister.   

 
Effect of Urgency 
 
25. Had more time been available to fully assess the implications of the decision to cancel the 

contract for Project 1-12, additional items may have been examined: 
 
 a) The option of assigning the contract for Project 1-12 to a third party contractor for 

completion.  While this would be a business-to-business arrangement outside the 
control of the Department, there is no evidence that HVP was asked if this is an option 
they could pursue; 

 
 b) Claims related to Project 139-10 and 140-10 were actively being discussed, however, 

there was no evaluation by the Department whether the value of these claims, had they 
been settled in time, would have been sufficient to allow HVP to proceed in 2014;  

 
 c) An assessment of whether anyone had guaranteed the Bonds or the potential benefit 

that the release of the Bonds may have had on guarantors;  
 
 d) An assessment of the likelihood that any possible claim by the bonding company 

would have been successful; and   
 
 e) A potential claim related to the impact of the forest fires was waived as part of the 

agreement between the Department and HVP to mutually cancel the contract for 
Project 1-12. An opportunity to settle claims related to Project 139-10 and 140-10 may 
have been missed because of the urgency to conclude the agreement on March 13, 
2014. 

  
 Given more time, the Department would have been able to more fully assess the competing 

priorities, properly reflect where the appropriate balance lay and make recommendations 
based on this broader analysis. 
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Evidence of Undue Influence 
 
Initiation of Termination Process 
 
26. The Deputy Minister of Transportation and Works received two phone calls on the morning 

of March 13, 2014 from two separate Ministers within ½ hour, both enquiring on the status 
of HVP.   

 
27. There is no documentary evidence to indicate what prompted two Ministers to call the 

Deputy Minister of Transportation and Works the morning of March 13, 2014 to enquire 
about HVP, which, coincidentally, was the day before the close of nominations for the 
leadership of the Progressive Conservative Party of Newfoundland and Labrador.  

 
28. There is no documentary evidence of undue influence in the decision to terminate the 

contract related to Project 1-12. 
 
Urgency 
 
29. The tender for Project 7-14, which contained the bundled portion of the remainder of Project 

1-12, was not released until April 19, 2014 - 37 days after the termination of the contract for 
Project 1-12.  There was sufficient time available to more fully consider all the ramifications 
of canceling the contract and the associated implications. 

 
30. We can find no operational reason why the mutual termination of the contract related to 

Project 1-12 had to occur on March 13, 2014. 
 
Premier’s Office 
 
31. There is no evidence that the termination of the contract related to Project 1-12 was 

discussed during the Cabinet meeting on March 13, 2014. 
 
32. The Premier first became aware of the termination of the contract for Project 1-12 on April 

27, 2014. 
 
33. Minister McGrath knowingly withheld information from the Premier of Newfoundland and 

Labrador related to the decision to mutually terminate the contract related to Project 1-12 
between HVP and the Department. This meant the Premier was not given the opportunity to 
evaluate the impact of this decision. 
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Recommendations 
 
1. The Department of Transportation and Works should consider staggered tender closing dates, 

particularly with large projects or in remote areas. 
 
2. The Department of Transportation and Works should ensure compliance with the payment 

terms of its contracts.  Special considerations should form part of the project tender package 
to ensure transparency in the tender process and the administration of contracts. 

 
3. The Department of Transportation and Works should ensure that there is adequate 

documentation to support key decisions. 
 
4. Departments should ensure that normal protocols are followed when dealing with sensitive 

matters.  Deputy Ministers should not assume that a Minister will convey sensitive 
information in a timely manner. 

 
5. The Department of Transportation and Works should consider establishing a process to 

ensure decisions such as the cancellation of the contract related to Project 1-12 are publically 
communicated. 
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On May 8, 2014, the Lieutenant-Governor in Council requested that, pursuant to section 16 of 
the Auditor General Act and in accordance with Order in Council 2014-116, the Auditor General 
inquire into and report on any and all (emphasis added) aspects of a contract between the 
Department of Transportation and Works and Humber Valley Paving Ltd. related to Project 
Number 1-12PHP. 
 
Project Number 1-12PHP (Project 1-12) is related to a contract for paving and related work on 
76 kilometres (KM) of the Trans Labrador Highway (TLH) from KM 172.5 to KM 248.5 
between Happy Valley-Goose Bay and Churchill Falls. 
  

Terms of Engagement 
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Objectives 
 
Given the broad mandate from the Lieutenant-Governor in Council, the Office of the Auditor 
General determined reasonable objectives for our review to satisfy the substance of the request 
from the Lieutenant-Governor in Council. 
 
The objectives of our review were: 
 
 To determine whether the original tender and contract award related to Project 1-12 was 

conducted in accordance with the provisions of the Public Tender Act; 
 
 To determine whether progress payments made in connection with the contract for Project 

1-12 were properly supported; 
 
 To determine whether change orders and other adjustments to the contract for Project 1-12 

were appropriately documented and authorized; 
 
 To determine whether the decision to mutually agree to cancel the contract related to Project 

1-12 was appropriately evaluated and authorized; and, 
 
 To determine whether there was any evidence of undue influence in the evaluation or timing 

of the decision to cancel the contract related to Project 1-12. 
 

We reviewed these objectives with the Premier on May 21, 2014. 
 
In our view, these objectives satisfy the request from the Lieutenant-Governor in Council. 
 
Our work was performed in accordance with Canadian Generally Accepted Auditing Standards 
and included such tests and other procedures as we considered necessary in the circumstances. 
 
Scope 

 
The period of our review covered the tender call for Project 1-12 in March 2012, the award of 
the contract in May 2012, the worked performed to the Fall of 2013 and the contract cancellation 
in March 2014.  
 
We also examined issues around concurrent projects which Humber Valley Paving Ltd. (HVP) 
had with the Department of Transportation and Works (the Department) in Labrador which may 
have had an impact on Project 1-12 and which we considered relevant to our review. 
 
We completed our review of Project 1-12 in September 2014. 
 

Objectives and Scope 
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On May 29, 2014, the Auditor General wrote the Clerk of Executive Council requesting the 
following: 
 

All Documentation in the possession of the Province of Newfoundland and Labrador (the 
“Province”) which relates to the award, administration and/or cancellation of the Project; including: 
 
(a) Any and all Documentation from or to a worker, an elected official or a political staff 

member of the Province related to the Project; 
 

(b) Any and all Documentation in the Province’s possession from or to Mr. Frank Coleman, Mr. 
Eugene (or Gene) Coleman, Mr. Peter Byrne or Mr. Darrin O’Quinn which relate to the 
Project; 

 
(c) Any and all Documentation in the Province’s possession in relation to the award, 

administration and/or cancellation of the Project, including Documentation to or from outside 
consultants (including but not limited to AMEC); 

 
(d) Copies of appointment calendars, either manual or electronic, that have entries for the 

Minister of TW, the Executive Assistant to the Minister of TW, the Constituency Assistant to 
the Minister of TW, the Deputy Minister of TW, the Assistant Deputy Minister of the 
Transportation Branch of the Department of TW and Mr. David Jones which refer to 
appointments with Humber Valley Paving Ltd. (or any abbreviation thereof) or any principal, 
owner or directing mind of HVP, including but not limited to Mr. Frank Coleman or Mr. 
Eugene (or Gene) Coleman for the period July 1, 2013 to the present; 

 
(e) Copies of appointment calendars, either manual or electronic, entries for the Premier, Chief 

of Staff of the Premier, Executive Assistant to the Premier, the Constituency Assistant to the 
Premier, Clerk of Executive Council or Deputy Clerk of Executive Council which refer to 
appointments with Humber Valley Paving Ltd. (or any abbreviation thereof) or any principal, 
owner or directing mind of HVP, including but not limited to Mr. Frank Coleman or Mr. 
Eugene (or Gene) Coleman for the period July 1, 2013 to the present; 

 
(f) The request from HVP, and any related Documentation, requesting the cancellation of the 

Project; 
 
(g) Working papers, analysis and any other Documentation prepared or used by officials of the 

Province evaluating the request from HVP to cancel the Project; 
 
(h) Legal assessments prepared in relation to the Project, whether conducted by lawyers assigned 

to the Department of TW, lawyers working with the Department of Justice or external 
counsel; 

 
(i) Briefing notes, meeting notes or other Documentation, including any prepared for Cabinet, 

which contains the assessment and/or recommendations related to the cancellation of the 
Project; 

 
 

Documentation and Information Requests 
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(j) The direction to the Department of TW related to the cancellation of the Project; and, 
 
(k) Information on any claims or possible claims made against the Province in relation to the 

Project. 
 
We also requested that if any of the requested information is unavailable or is not known to exist, 
that the respondents indicate as such.  We further asked respondents to indicate if any of this 
requested information was in the possession or control of the Province, but is no longer within 
the possession and control of the Province. 
 
Information requests were also made of Mr. Frank Coleman, Mr. Eugene Coleman, the President 
of HVP, the Leader of the Opposition, the Leader of the Third Party and The Guarantee 
Company of North America. 
 
Copies of all requests for information are provided in Appendix A. We requested that the reply 
be in the form of a statutory declaration. 
 
The request was inclusive of all Government departments and included Ministers, Ministers’ 
Executive Assistants, Departmental Executive and any personnel identified by Departmental 
officials who could reasonably be expected to have relevant documentation, as well as, Members 
of the House of Assembly of the three political parties. All requested documents were received 
by the Clerk of Executive Council and forwarded to our Office. 
 
We received Statutory Declarations,  and records where identified, from approximately 185 
officials and former officials from all 14 Government Departments, Executive Council, Office of 
the Premier, Office of the Chief Information Officer, Office of Public Engagement, Women’s 
Policy Office, Multi-Materials Stewardship Board and the Government Purchasing Agency. 
 
We also received records from Mr. Frank Coleman, Mr. Eugene Coleman and The Guarantee 
Company of North America. 
 
Information received included: 

 
 original project files; 
 an information note prepared for the Premier dated April 29, 2014; 
 a summary of the events of March 13, 2014 prepared by the solicitor for the Department of 

Transportation and Works on May 8, 2014; 
 tender and contract documents; 
 support for payments;  
 letters; 
 meeting notes; 
 copies of e-mails, PINs, texts, e-calendars; and 
 copies of presentation slides. 
 
Government waived its right to solicitor-client privilege. 
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Subsequent to this discussion, we received a call from the solicitor for HVP.  He suggested that 
the Auditor General should allow Mr. Eugene Coleman to speak on behalf of HVP given that he 
was a director and officer during the material time period.  Mr. Coleman had already been 
contacted by the Auditor General and was scheduled for an interview. 
 
We determined that this would be a satisfactory approach provided Mr. Eugene Coleman was 
prepared to answer certain questions not just on the basis of his own knowledge, but also after 
making reasonable inquiries.  We contacted the solicitor for Mr. Coleman and discussed the 
proposed approach.  An agreement was reached and the questions and answers can be found at 
Appendix B.    
 
We also contacted the solicitor for HVP to determine the level of contact he may have had with 
elected officials, Progressive Conservative Party members or Departmental officials.  Solicitor-
client privilege was not waived in this instance.  
 
We also met with the Chief Information Officer (CIO) for the Province and other officials from 
the Office of the CIO to gain an understanding of the policies of Government related to 
procedures for the retention of records and access for: 
 
 e-mails; 

 e-calendars; 

 texts; 

 instant messages; 

 PINs; 

 documents stored in government’s document management system (TRIM); and 

 other electronic information storage. 
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Legal 

On May 28, 2014, the legal firm of Stewart McKelvey was engaged by the Office of the Auditor 
General to provide legal services in connection with this review. Advice was provided on  
matters including: 
 
 The contract related to Project 1-12; 

 
 Scope of authority of the Auditor General under the Auditor General Act; 

 
 Requests for information and statutory declarations from officials and former officials of 

Government and HVP; 
 

 Interviews with officials and former officials of the Government and HVP; and 
 

 Other matters identified, as required. 
  

Use of Experts 
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Divisions directly involved with road construction in Labrador include the Highway Design and 
Construction Division and the Labrador Regional Office. 
 
The Highway Design and Construction Division is responsible for: 
 
 Designing transportation infrastructure including highways; 

 
 Managing highway construction projects in conjunction with the Labrador Regional Office; 

 
 Quality assurance of construction materials; 

 
 Investigating soil conditions; and  

 
 Managing related Federal/Provincial cost-shared agreements. 

 
The Labrador Regional Office is responsible for program delivery for highway construction in 
the Labrador region.  
 
The Department engages the services of external engineering consultants to provide contract 
management services in Labrador to augment staff resources in the area. 
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Chronology of Events  
 
The following events occurred from 2011 to 2013, related to the four projects in Labrador 
undertaken by HVP for the Department. 
 
2011 
 
Two tenders for paving a total of 160 KM of the TLH closed on March 30, 2011.  HVP was the 
successful bidder on both of these projects and commenced work on Project 139-10 and 140-10 
in the spring and summer of 2011.  Progress was made throughout the 2011 construction season.  
The schedule contemplated returning to Labrador in 2012 to complete both contracts. 
 
2012 
 
On April 24, 2012, tenders closed on Projects 1-12 and 2-12 with HVP being the low bidder on 
both.  Both tenders, for an additional total of 158 KM, were awarded on May 23, 2012.  At this 
point, HVP had four concurrent TLH paving projects with a total of approximately 318 KM to 
manage. 
 
On May 10, 2012, officials of HVP and the Department met to review HVP’s plan for execution 
of these projects over the next two years, but particularly in 2012 when all four projects were 
scheduled to be underway concurrently.  Part of the impetus for this meeting was, given the 
amount of work being done by the contractor, to ensure the work would be executed within the 
contract timelines.  Department officials were satisfied with the plan put forward. 
 
On May 25, 2012, two days after the award of the contracts for Project 1-12 and 2-12, an issue 
was discovered in relation to the grade line on sections of Project 139-10.  The height of a 
significant portion of the road bed, in particular a 36 KM stretch from KM 143 to KM 179, was 
determined to contain grades that were too low and were required to be raised.  HVP were not 
determined to be at fault and were instructed to change the grade line.  
 
This requirement to amend the grade line impacted the execution of all four projects on the TLH 
during 2012.  The grade line change took approximately 2 months to complete. This required 
HVP to increase the amount of equipment in Labrador, increase the amount of granulars 
(crushed stone) used on Project 139-10, caused the depletion of materials from existing quarries 
at a faster rate than originally anticipated, and resulted in a reallocation of planned resources 
from the remaining three projects. 
 
 
 
 
 

Background 
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As these were unit price contracts, increases in quantities of materials used were paid for at the 
unit price specified in the contract.  Any increases in costs incurred by the contractor which were 
not covered by the unit prices would have to be submitted in a separate claim by the contractor to 
the Department.  During 2013, HVP made two claims totaling $623,367 ($211,502 - Project 139-
10, $411,865- Project 140-10) for additional costs in relation to the impact of the grade line 
change on both Project 139-10 and 140-10.  Both these claims remain outstanding.  
 
Despite the grade line change, Project 139-10 was completed in 2012.  Project 140-10, which 
had been scheduled for completion in 2012, fell behind due to the reallocation of resources from 
that project to remediate the grade line on Project 139-10.  Project 140-10 was not completed 
until 2013. At the end of the 2012 construction season, Project 1-12 was ahead of schedule and 
Project 2-12 was on schedule.   
 
The Department has acknowledged responsibility for the grade line problem, however, the 
determination of the impact on timing of execution of Projects and its eventual cost, remain 
unresolved. 
 
Contract for Project 1-12 
 
On May 23, 2012, the Deputy Minister of the Transportation and Works wrote HVP to inform 
that their tender for Project 1-12 in the amount of $19,091,961 excluding Harmonized Sales Tax 
(HST) had been accepted. 
 
The contract was for the paving of approximately 76 kilometres of the TLH from KM 172.5 to 
KM 248.5, Happy Valley-Goose Bay towards Churchill Falls, Labrador. Work on the contract 
included upgrading the existing roadway, production and placement of granular A and B 
material, and production and placement of asphalt, all to required specifications. 
 
The contract was in the form of a standard unit price contract used by the Department for road 
projects. Contracts are broken down into a set of unit items required to complete the project. 
Contractors bid on the various unit prices for the project items based upon Departmental 
estimates of unit quantities required for the project, which are accumulated to give an overall 
project total cost. HVP had the lowest bid based upon their total estimated cost. 
 
Significant terms noted under the contract include: 
 
 HVP was required to provide a Performance Bond (50% of contract value - $10,791,478 

was provided) and a Labour and Material Payment Bond (50% of contract value - 
$10,791,478 was provided); 

 
 Applications for payment of progress estimates were required to be made monthly; 
 
 The contractor was required to substantially perform the work under the contract by July 31, 

2013. An extension to the completion date could be granted for certain circumstances 
beyond the control of the contractor; 
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 If the Project work extended beyond the approved completion date, liquidated damages 
would be payable by the contractor to the Department;  
 

 The contractor was required to provide a warranty for defects or faults that appear within a 
period of two years from the date of substantial completion of the work; and 
 

 The contractor may be eligible for a performance bonus two years after completion of the 
contract based on the pavement density.  

 
2013 
 
In the Spring of 2013, HVP mobilized back to Labrador with the intention of completing Projects 
140-10, 1-12 and 2-12 by the end of the 2013 construction season. 
 
Commencing in June 2013 and continuing for approximately 5 weeks, the execution of the three 
TLH projects was impacted by forest fires in Western and Central Labrador and in Quebec.  The 
execution was impacted in two broad ways - the delivery of liquid asphalt from Quebec was 
interrupted and work crews were unable to work. 
 
The contract provided that Project 1-12 was to be completed by July 31, 2013.  On July 11, 2013, 
HVP formally requested an extension for completion of Projects 1-12 and 2-12 as a result of the 
impact of the forest fires.   A formal extension was required in order to avoid HVP incurring 
liquidated damages which would be imposed by the Department as a result of missing the 
completion date. An extension was granted by the Department on September 11, 2013. The 
revised completion date for both projects was July 31, 2014. 
 
At the end of 2013, Projects 140-10 and 2-12 were complete and, approximately, 60 KM of 
Grade A granular and asphalt pavement was left to complete on Project 1-12. 
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8:45 AM 
 
At approximately 8:45 AM on March 13, 2014, the Deputy Minister of Transportation and 
Works received a call from the Minister of Transportation and Works enquiring whether he had 
heard that HVP wanted out of their contract for Project 1-12.  The Deputy Minister indicated that 
he had not heard and asked if the Minister wished him to call HVP.  The Minister instructed the 
Deputy Minister to contact HVP.  
 
9:15 AM 
 
At approximately 9:15 AM, the Deputy Minister and Assistant Deputy Minister contacted Mr. 
Eugene Coleman with HVP.  Mr. Coleman indicated that HVP was not in a position to return to 
Labrador in the spring of 2014 to complete work on Project 1-12 in the absence of some form of 
compensation.  Without compensation, they wished to seek a mutual termination of the contract.  
No information was requested or received from HVP to validate the claim that the company 
could not afford to return to Labrador or support any claim for compensation. 
 
HVP suggests that this issue was first raised with an official of the Department the previous day, 
March 12, 2014.  The official, while acknowledging contact with the solicitor for HVP on March 
12, 2013, does not recall a discussion related to HVP not returning to Labrador in 2014 but felt 
the discussion related to the potential of a claim resulting from the forest fires in 2013. 
 
9:30 AM 
 
At approximately 9:30 AM, the Deputy Minister of Transportation and Works received a phone 
call from Kevin O’Brien, Minister of Advanced Education and Skills, enquiring whether he was 
aware of what was happening with HVP.  The Deputy Minister indicated he was working with 
his Minister on the issue and the conversation concluded. 
 
9:45 AM 
 
At approximately 9:45 AM, the Deputy Minister met with Minister McGrath outside the Cabinet 
Room.  A Cabinet meeting was scheduled to commence at 10:00 AM that morning.  Two broad 
options were put forward to the Minister at that time – finding a way to mutually terminate the 
contract or find HVP in default and proceed to call the Performance Bond.  While the Deputy 
Minister indicated that some analysis needed to be done, the indication from the Minister was a 
preference to work with the company towards a mutual termination of the contract. 
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Evaluation of Options 
 
Throughout the morning, the Deputy Minister, Assistant Deputy Minister and legal counsel for 
the Department reviewed options. 
 
Options 
 
In our view, four alternative courses of action could have been pursued in response to the 
discussion with HVP: 
 
1. Assignment of the contract to a third party for execution; 

 
2. Provide additional funding to HVP; 

 
3. Mutually terminate the contract; or 

 
4. Consider HVP in default of its obligations under the contract and seek recourse through the 

bonding company. 
 
Evaluation Criteria 
 
When evaluating any option, generally there are criteria against which to evaluate the option.  
These are the key decision drivers.  Some criteria will have more importance than others in the 
evaluation process - the importance placed on any criteria may be dictated by things such as 
legislation or policy.   The level of importance may also become apparent through other means. 
 
In April 2007, Government released its Northern Strategic Plan. One of the key objectives of the 
plan was to complete the hard surfacing of Phase I (Labrador West to Happy Valley-Goose Bay) 
of the TLH. The Department had been budgeting, planning and administering a series of 
contracts for road construction along the TLH with a targeted, and publicly stated, completion 
date of 2014.  
 
Minister McGrath communicated to his Deputy Minister on the morning of March 13, 2014 that 
ensuring the remaining work on Project 1-12 was completed in 2014 was a priority.    
 
He also expressed a desire that any solution would not be injurious to HVP and its employees.  
There was no articulation of what this meant, however, based on the 9:15 AM discussion 
between the Deputy Minister, Assistant Deputy Minister and Mr. Eugene Coleman, this was 
likely viewed in the context of not calling the Performance Bond.  
 
These priorities formed the basis for the subsequent evaluation and decision. 
 
While not specifically communicated by the Minister, an additional criteria was to assess 
whether a particular option would have a negative impact on the cost of the project and, 
consequently, on the taxpayers of the Province. 
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Option 2 - Provide Additional Funding to HVP  
 
HVP raised the possibility of additional compensation to allow them to return to Labrador in 
2014.  Additional compensation could be provided if the Department was prepared to accept a 
legitimate claim by HVP related to any additional costs incurred on any of the projects. 
 
Claims - Project 139-10 and 140-10 
 
Claims had already been submitted related to Project 139-10 and 140-10 and were the subject of 
negotiation between the Department and HVP in March 2014.  As previously indicated, during 
2013, HVP made two claims, totaling $623,367 ($211,502 - Project 139-10 and $411,865 - 
Project 140-10), for additional costs in relation to the impact the grade line change had on 
Project 139-10 and 140-10.  Both these claims remain outstanding. 
 
Potential Claim - Forest Fires 
 
During an approximate five week period in June and July 2013, forest fires in Quebec and 
Western and Central Labrador led to road closures that disrupted the normal flow of the 
transportation of goods and services, and people in Labrador. As well, the proximity of the fires 
to work areas meant, in certain cases, the cessation of work and evacuation of staff from work 
sites for health and safety reasons. 
 
Liquid asphalt was acquired by HVP from a supplier in southern Quebec.  The heated product 
was placed on tanker trucks and driven through Quebec to Labrador.  The product, which cools 
as it travels, was unloaded into heated holding tanks at HVP’s asphalt plants in Labrador.  Any 
delays in delivery of the liquid asphalt could result in the liquid being too cool to unload.  It 
would have to be returned to Quebec.  There were approximately 25 loads of liquid asphalt 
which, either were too cool to use, or which could not pass through areas of forest fires and had 
to return to Quebec. 
 
This was an added cost to the execution of Project 1-12.  Labour, transportation and 
accommodation costs were still being incurred, although crews were unable to work. A camp 
was evacuated due to its proximity to the fires which also added to HVP’s cost of executing the 
Project. There were also extra costs due to the return of liquid asphalt. 
 
In addition, because the execution of the contract was delayed into the 2014 construction season, 
HVP would now be responsible for additional mobilization costs in order to start work in 2014.  
This additional mobilization was not contemplated in the tender bid. 
 
In February 2014, Mr. Eugene Coleman of HVP contacted a senior Departmental official to raise 
the possibility of making a claim related to Project 1-12 as a result of the impact of the forest 
fires.  The official indicated that, while it was the company’s prerogative to make a claim, it was 
his view that any additional costs incurred by HVP as a result of the forest fires were not the 
responsibility of the Department.  Senior officials within the Department, including the Minister, 
shared this view. 
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Default Process 
 
The first step in this process would be for the Department to note HVP in default.  It is possible 
that the Department would have to wait until the construction season was started and noting HVP 
in default if the company did not show on-site to commence works as scheduled.  Although, 
given HVP’s indication that they were not in a position to return to Labrador, it may have been 
possible to note them in default as of March 13, 2014, prior to a technical breach.  This would 
have required a legal assessment. HVP would then have had five days to correct the default, or 
notify the Department as to how it intended to correct the default.  Once this period was over, the 
Department could terminate the contract and make a claim under the Performance Bond. 
 
Once a claim is made against the Performance Bond, the bonding company would evaluate the 
claim.  This could take some time to resolve.  Two outcomes were possible - the bonding 
company accepts the claim or it rejects the claim. 
 
In the event the bonding company accepts the claim, it then has four options: 
 
1. Remedy the default; 
2. Complete the contract itself; 
3. Put in a bid for completion; or 
4. Pay the penalty sum. 

 
The most common option is 3 above which would see the bonding company request that the 
Department have the work completed by another company.  This would have led to re-tendering. 
 
On Time 
 
It is uncertain whether this option would have resulted in the contract being completed in 2014.   
 
The obligation on the bonding company upon default is to “promptly” remedy the default, 
complete the contract or obtain a bid.  Generally the bonding company would have a reasonable 
period of time to properly investigate the contractual and factual circumstances of the claim, with 
particular regard to the question of whether the contractor is in default under the contract, and 
whether the Department has performed its obligations under the contract. 
 
The bonding company would consider whether there was an event of Force Majeure, whether the 
execution of the contract had been frustrated in any way or whether the fires caused a scope 
change leading to a valid claim. 
 
In the event the bonding company accepted the claim, it is uncertain how long it would take to 
reach this decision.  The bonding company would examine all its options to mitigate its losses 
and may have looked at the possibility of bundling the work remaining on Project 1-12 with 
other tenders.  This is exactly what the Province did in any event.   
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Requests for Information 
 
Included are request for information letters sent to the following: 
 

 Clerk of Executive Council 
 Frank Coleman 
 Eugene Coleman 
 President of Humber Valley Paving Ltd. 
 Leader of the Opposition 
 Leader of the New Democratic Party 
 The Guarantee Corporation of North America 
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